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 1.  TIME:  8:30   CASE#: MSC13-00517 
CASE NAME: BULLERI VS. DOMINATOR 
HEARING ON MOTION TO/FOR FIX ATTORNEYS' FEES AS COSTS FILED BY 
DOMINATOR, INC., LEONARD LOPEZ 
* TENTATIVE RULING: * 
 
This motion is continued to March 16, 2017 at 8:30 a.m. to be heard at the same time as 
plaintiff’s motion to enforce the settlement agreement and for attorney fees. 

  

  
 2.  TIME:  8:30   CASE#: MSC13-02660 
CASE NAME: CAMERON VS. STANDARD PACIFIC 
HEARING ON MOTION TO/FOR RELIEF FROM STAY FILED BY JAMES WATERS, 
JODI WATERS 
* TENTATIVE RULING: * 
 
This construction defect action previously was ordered stayed pending the completion of 
arbitration. Plaintiffs James Waters and Jodi Waters (collectively, “Waters”), who own one of the 
homes at issue in this litigation, have brought a motion to lift that stay, contending that because 
their arbitration against defendants Cal-Atlantic Group Inc. fka Standard Pacific Corp. and LB/L-
DUC III Antioch 330 LLC (collectively “Cal-Atlantic”) has concluded, the stay ought to be lifted. 

The Motion 

Res Judicata 

Cal-Atlantic contends that the doctrine of res judicata bars Waters from seeking relief against 
the subcontractors in court. 

Res judicata bars a cause of action that was or could have been litigated in a prior proceeding if 
(1) the present action is on the same cause of action as the prior proceeding; (2) the prior 
proceeding resulted in a final judgment on the merits; and (3) the parties in the present action or 
parties in privity with them were parties to the prior proceeding. The party asserting res judicata 
bears the burden of establishing each element of res judicata. Federal Home Loan Bank of San 
Francisco v. Countrywide Fin. Corp. (2013) 214 Cal.App.4th 1520, 1527 (quotations and 
citations omitted). 

Cal-Atlantic relies primarily on Thibodeau v. Crum (1992) 4 Cal.App.4th 749 (“Thibodeau”) to 
support its argument that res judicata applies in this case. 

In Thibodeau, the plaintiff homeowners (Thibodeaus) asserted tort and contract claims against 
the driveway subcontractor (Crum) in court after arbitrating “numerous construction deficiencies 
with the general contractor on their single-family home.” Id. at p. 752. The Thibodeaus 
presented, in the arbitration, an estimate for driveway repair work, and the arbitrator awarded 
damages to the Thibodeaus for damages related to their driveway. Id. at p. 753. 

Following the arbitration, the driveway cracks got worse, and the general contractor declared 
bankruptcy, so the Thibodeaus sued Crum. Id. at pp. 753-754. The Sixth District Court of Appeal 
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said: 

We conclude that if the radiating cracks in the driveway were not encompassed 
within the Thibodeau/[general contractor] arbitration, they most certainly should 
have been. The cracks began appearing immediately after the construction of the 
driveway and well before the arbitration. The Thibodeaus were aware of the 
cracks and complained about them long before the arbitration. And the driveway 
continued to deteriorate during the pendency of the arbitration. The driveway 
was, in fact, within the scope of the arbitration; it is mentioned several times in 
the arbitration award. 

The Court went on to say that the “Thibodeaus were obliged to assert their various claims of 
damage to the driveway in one proceeding,” because the lawsuit against the driveway 
subcontractor and the arbitration against the general contractor involved “the same homeowner, 
the same home, and the same driveway.” Id. at p. 757. 

Here, the scenario appears to be much the same. Waters knew of the existence of claims 
related to the work performed at their home – including the work performed by Atlantic 
Concrete, the only subcontractor thus far named in this action, before the arbitration 
commenced. There was an opportunity to litigate those claims before the arbitrator. The claim 
Waters now wants to litigate in court appears to be, like in Thibodeau, “the same homeowner, 
the same home, and the same [claims].” 

In the reply brief, Waters argues that Thibodeau does not bar the relief Waters seeks here 
because “the non-slab leak claims were not actually raised, discussed, litigated, or decided in 
the Waters arbitrations.” (Reply at 3:3-7.) But the standard is not whether those claims were 
actually litigated, but whether they could have been litigated. See, e.g., Thibodeau at p. 755 (“If 
the matter was within the scope of the action, related to the subject-matter and relevant to the 
issues, so that it could have been raised, the judgment is conclusive on it despite the fact that it 
was not in fact expressly pleaded or otherwise urged”) (emphasis in original). 

Waters has presented no argument to explain why any particular claim related to the 
construction of their home is not “within the scope” of the arbitration against Cal-Atlantic or 
“related to the subject matter” of the arbitration against Cal-Atlantic. It is undisputed that Waters 
arbitrated a claim against Cal-Atlantic concerning alleged construction defects. 

The Court concludes that any claim against subcontractors is barred by the doctrine of res 
judicata. As a result, the Motion is denied. 

Sanctions 

Cal-Atlantic seeks sanctions under Code of Civil Procedure (“CCP”) § 128.5, arguing that the 
Motion is an improper attempt to circumvent previous Court orders and the Waters II arbitration 
decision. 

CCP § 128.5 provides the Court discretion to award sanctions when a party engages in 
“frivolous” tactics. Something is “frivolous” if it is “totally and completely without merit or for the 
sole purpose of harassing an opposing party.” CCP § 128.5(b)(2). The Motion filed by Waters 
falls short of being “frivolous” within the meaning of CCP § 128.5. The briefing filed by Waters 
makes non-frivolous arguments of law and fact, and although the Court ultimately rejects those 
arguments, the Court does not find them to be presented in bad faith or solely to harass or 
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delay. The request for sanctions is denied.  

Evidentiary Matters 

The Court denies Cal-Atlantic’s Request for Judicial Notice as to Exhibit B (the May 20, 2015 
Order) because the document is incomplete. On its face, the May 20, 2015 Order references an 
Exhibit A (the Court’s tentative ruling posted prior to the hearing). Cal-Atlantic does not include 
the full order. Nonetheless, the Court notes that it can consider the May 20, 2015 Order in 
connection with ruling on this motion, because it is in the Court’s file. 

The Court also denies Cal-Atlantic’s Request for Judicial Notice as to Exhibit D. Exhibit D to Cal-
Atlantic’s RFJN is not “the Alcantara Court’s Proposed Order granting Standard Pacific’s Motion 
to Stay Litigation,” as the RFJN represents. Exhibit D was not prepared by the Court. Rather, it 
is the proposed order prepared by Cal-Atlantic and submitted with its moving papers in 
connection with its motion to stay the Alcantara matter.  

The Court’s minutes in the Alcantara matter indicate that the tentative ruling posted on 
November 30, 2016 became the Court’s final order on the motion to stay. The Court’s 
November 30, 2016 tentative ruling (which became the final order) differs greatly from Exhibit D. 
As a result, the Court cannot discern what possible relevance a proposed order – from a 
different motion and that the Court declined to adopt – would have to the disposition of the 
motion presently before the Court. 

The unopposed requests for judicial notice are granted as to the remaining matters. 

  

 3.  TIME:  8:30   CASE#: MSC15-01183 
CASE NAME: KOKOB RUSOM VS. TISSUE BANKS I 
HEARING ON MOTION TO/FOR STRIKE FILED BY NAL, INC. 
* TENTATIVE RULING: * 
 
Before the Court is a motion to strike filed by Defendant Tissue Banks International, 
Incorporation (“Defendant” or “Tissue Banks”). The motion to strike relates to the First Amended 
Complaint (“FAC”) filed by Plaintiffs Kokob Rusom, Rithy Pich, Yohannes Yosief, Dawit Kidane, 
Habitu Mehari, Yémane Gebreamlak, Demoze Tamirat, and Louie Prado (collectively, 
“Plaintiffs”). Defendant seeks to strike the PAGA claims from Plaintiffs’ First Amended Complaint 
(“FAC”) pursuant to Code of Civil Procedure § 436 on the grounds that they would require 
unmanageable individual inquiries and that they fail to provide a factual basis for a violation of 
Plaintiffs’ underlying Labor Code claims with respect to other employees. 
Plaintiffs note that Defendant’s notice of motion fails to comply with California Rule of Court 

3.1322 as it does not “quote in full the portions [of the FAC] sought to be stricken” or identify the 

“entire paragraph, cause of action, count, or defense” sought to be stricken. CRC 3.1322. It is 

true that Defendant’s motion lacks the requisite specificity, leaving the Court to guess at which 

allegations and causes of action it seeks to strike. However, because the motion fails on its 

merits, as described further, below, the Court need not dispose of it on procedural grounds. 

Request for Judicial Notice and Evidentiary Objections 

Plaintiffs object to the evidence proffered by Defendant in support of its motion to strike, 

specifically the Excerpts from the deposition testimony of Rithy Pich (Pich Deposition I, 262:23-
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263:1 ); Kokob Rusom Asfha (Asfha Deposition, 141:19-22; 142:2-7; 147:2-14); Dawit Kidane 

(Kidane Deposition, 81:6-9); Louie Prado (Prado Deposition, 100:1-5); Habitu Mehari (Mehari 

Deposition, 100:2-9); Yemane Gebreamlak (Gebreamlalc Deposition, 74:6-9); Demoze Tamirat 

(Tamirat Deposition, 73:13-17). Plaintiffs object on two grounds: (1) that the grounds for a 

motion to strike must appear on the face of the pleading under attack, or from matter which the 

court may judicially notice (Code Civ. Proc. § 437); and (2) relevance (Evid. Code §§ 210, 350, 

351). Plaintiffs’ objections are overruled. The Court takes Judicial Notice of the deposition 

testimony. Evid. Code §§ 452, 453. 

Analysis 

The Labor Code Private Attorneys General Act of 2004 allows aggrieved employees, acting as 

private attorneys general, to recover civil penalties for Labor Code violations. See Lab. Code 

§ 2698 et seq. (“PAGA”). Under this legislation, an “aggrieved employee” may bring a civil action 

personally and on behalf of other current or former employees to recover civil penalties for 

Labor Code violations. Lab. Code, § 2699(a). Here, Plaintiffs have alleged fourteen causes of 

action against Defendant, including a representative action under PAGA. Plaintiffs have alleged 

violations of Labor Code sections 1102.5 (whistleblower retaliation) and 6310 (OSHA 

retaliation), Labor Code sections 1102.5 and 6310 (wrongful termination), Labor Code section 

226.7 (failure to provide rest periods), Labor Code § 201 and 203 (waiting time penalties). They 

have also alleged a proposed PAGA representative class as: 

(1) All non-exempt employees of TBI who worked in the production or laboratory 

support groups at any time during the four years immediately preceding the filing 

of this lawsuit; and (2) All TBI employees whose employment was terminated 

after March 16, 2015 because he/she refused to abide by TBI’s new policy of not 

testing tissues prior to processing. 

FAC ¶ 20. 

Defendant contends that establishing liability for the predicate Labor Code violations would be 

unmanageable and that as a consequence, the Court should strike Plaintiffs PAGA claims. In 

support, Defendant cites federal district court opinions largely applying Rule 23 requirements to 

PAGA claims. Under California law, however, Plaintiffs need not satisfy class action 

requirements to bring a PAGA cause of action. Arias v. Superior Court (2009) 46 Cal.4th 969, 

988. There is no law in California that PAGA claims have to be “manageable” in that sense. 

Furthermore, Defendant’s appeal to class action authority such as Diamond v. General Motors 

Corp. and Reyes v. San Diego County Bd. Of Supervisors in order to impute a manageability 

requirement to PAGA must fail. (1971) 20 Cal.App.3d 374 and (1987) 196 Cal.App.3d 1263, 

respectively. Arias is clear that a PAGA plaintiff need not satisfy class action requirements. 

Furthermore, to the extent that Defendants attempt to analogize decisions striking 

representative claims under the UCL, Arias explicitly distinguished representative claims under 

the UCL from representative claims under PAGA. Arias, 46 Cal.4th at 980. 

The Court will work with the parties at case management conferences to deal with issues of 

manageability. As an initial observation, it does not appear that there are so many employees 
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here to make this an unmanageable matter to try.  But if the case appears unwieldy, the Court 

will discuss with the parties devices such as bifurcation of issues; test plaintiffs; statistical 

evidence, or other management tools to permit the case to be litigated fairly and fully. 

The motion to strike is denied. 

  

 4.  TIME:  8:30   CASE#: MSL16-01400 
CASE NAME: WELLS FARGO VS. HAWKINS 
HEARING ON MOTION TO/FOR AN ORDER QUASHING SERVICE OF SUMMONS 
FILED BY CHRISTINE LOIS HAWKINS 
* TENTATIVE RULING: * 
 
The matter is continued to March 9, 2017 at 8:30 a.m. so defendant may appear at the hearing 
of the matter. 
 
If plaintiff wishes to concede that the motion should be granted, then it shall notify both defense 
counsel and the Court prior to 4:00 p.m. on February 15, 2017.  Defendant shall then submit a 
form of order granting the relief.  If plaintiff does not wish to concede that the motion should be 
granted, the parties shall appear on March 9, 2017 at 8:30 a.m. 

  

 5.  TIME:  8:30   CASE#: MSL16-01503 
CASE NAME: MIDLAND VS. PATTIYAGE 
HEARING ON MOTION TO/FOR ORDER ESTABLISHING ADMISSIONS FILED BY 
MIDLAND FUNDING LLC 
* TENTATIVE RULING: * 
 
Because defendant requires a Sinhalese interpreter, this motion is continued to April 17, 2017 at 
8:30 a.m. 

  

 6.  TIME:  1:30   CASE#: MSC15-01206 
CASE NAME: FEDER v. SEECON FINANCIAL 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
It appears this case has settled.  The parties shall appear to confirm that.  A CourtCall 
appearance is sufficient. 
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ADD-ON 

7.  TIME:  8:30   CASE#: MSC14-02052 
CASE NAME: WARNER v. FRY’S ELECTRONICS 
FRY’S MOTION TO STAY 
* TENTATIVE RULING: * 
 
Before the Court is a motion to stay pending appeal brought by defendant Fry’s Electronics, Inc. 
(“Fry’s) (the “Motion”). The Motion is opposed by plaintiff Alexander Warner (“Warner”). 

Relevant Procedural History 

The Court briefly recounts the procedural history of this case and a related case, Waraich, et al. 
v. Fry’s Electronics, Inc., Santa Clara County Super. Ct. No. 16CV02944 (“Waraich”), to the 
extent it is relevant to the disposition of the Motion. 

This case was filed in November 2014 and has been litigated in a largely unremarkable fashion 
since. Currently, Warner has a motion for summary judgment scheduled for hearing on February 
16, 2017 that is potentially dispositive of this case. 

Waraich was a wage and hour litigation filed against Fry’s that proceeded to arbitration. On 
November 11, 2016, a purported class settlement was reached between Fry’s and the plaintiff in 
Waraich. That settlement purported to resolve Warner’s claim against Fry’s. A petition was then 
filed to vacate the arbitration award that encompassed the settlement. That petition contended 
that the arbitrator exceeded his authority in fashioning a class, rather than individual, settlement. 
See Code of Civil Procedure (“CCP”) § 1286.2(a)(4).  

On January 25, 2017, the Santa Clara County Superior Court granted that petition and vacated 
the arbitration award that included the purported class settlement. On January 27, 2017, Fry’s 
appealed from that order. At present, that appeal is pending.  

Discussion 

CCP § 916(a) provides, in relevant part, as follows: 

[T]he perfecting of an appeal stays proceedings in the trial court upon the 
judgment or order appealed from or upon the matters embraced therein or 
affected thereby, including enforcement of the judgment or order, but the trial 
court may proceed upon any other matter embraced in the action and not 
affected by the judgment or order. 

The purpose of § 916(a) is “to protect the appellate court’s jurisdiction by preserving the status 
quo until the appeal is decided. The automatic stay prevents the trial court from rendering an 
appeal futile by altering the appealed judgment or order or conducting other proceedings that 
may affect it.” Varian Medical Systems, Inc. v. Delfino (2005) 35 Cal.4th 180, 189 (“Varian”) 
(citation omitted). 

The parties agree that the relevant question is whether, vis-à-vis the appeal in Waraich, this 
case is a “matter[] embraced therein or affected thereby.” 

Under Varian, a matter is embraced in or affected by a judgment or order if postjudgment or 
postorder proceedings on the matter would have any effect on the effectiveness of the appeal. 
Id. at p. 189. Varian noted several ways that such proceedings could have an effect on the 
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effectiveness of the appeal: 

(1) The trial court proceeding directly or indirectly seeks to enforce, vacate, or modify the 
appealed judgment or order; 

(2) The trial court proceeding substantially interferes with the appellate court’s ability to 
conduct the appeal; 

(3) The actual or possible results of the trial court proceeding are irreconcilable with the 
possible outcomes on appeal; 

(4) The very purpose of the appeal is to avoid the need for the trial court proceeding. 

Varian, supra, 35 Cal.4th at pp. 189-190. 

The first two scenarios do not appear relevant here.  

As noted above, Warner’s motion for summary judgment – which is potentially dispositive of this 
entire case – currently is pending before the Court. Accordingly, one possible result of the trial 
court proceeding would be to end this case with a judgment in Warner’s favor. However, one 
possible outcome on appeal would be for the Sixth District Court of Appeal in Waraich to 
reverse the superior court’s order vacating the arbitration award (and Warich settlement 
agreement) and direct the superior court to enter a new order denying the petition to vacate. 
That result is irreconcilable with this Court entering a judgment in Warner’s favor. 

In addition, given that the Waraich arbitration award purported to settle, among other disputes, 
Warner’s claim against Fry’s, certainly one of the purposes of the Waraich appeal is to avoid the 
need for any further proceedings in this case. 

Warner argues that as applied to this case, CCP § 916(a) could operate only to stay 
proceedings in the Waraich trial court, not this Court. Warner notes that there is no published 
case that has applied a mandatory stay in a trial court other than the trial court that entered the 
appealed from order or judgment. However, there likewise appears to be no authority that limits 
CCP § 916(a) in the manner suggested by Warner.  

Warner’s reading of CCP § 916(a) is not persuasive in the present context. Limiting § 916(a) in 
the manner suggested by Warner would subvert its purpose: to protect the jurisdiction of the 
appellate court by preserving the status quo until the appeal is decided. The status quo is that 
Warner has an unresolved claim against Fry’s that may – or may not – have been settled in the 
Waraich arbitration. 

It does appear that it is the conduct of Fry’s in this and related litigation throughout California 
that has created the procedural quagmire that the Court now confronts, but the Court will not 
compound that quagmire by moving forward with proceedings that have the potential to produce 
a result irreconcilable with the appeal in Waraich.  

The Motion is granted. 
 
The case is set for a status update re: appeal at 8:30 a.m. on June 12, 2017, at which time the 
parties will update the Court on the status of the Waraich appeal. An appearance by CourtCall 
at that proceeding is acceptable. 

ADD-ON 
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8.  TIME:  8:30   CASE#: MSC14-02052 
CASE NAME: WARNER v. FRY’S ELECTRONICS 
WARNER’S MOTION FOR SUMMARY JUDGMENT 
* TENTATIVE RULING: * 
 
The case is stayed pending appeal pursuant to the Court’s tentative ruling set forth in Line 7 
above. The motion for summary judgment will be heard, if necessary, at such time as the stay is 
lifted. 

 


